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SWIPO: Failure to regulate the European cloud market

Cigref and its members cannot recognise the legitimacy of the documents (Codes of Conduct, description of the
future legal entity for the governance of these codes) which should be submitted, on November 26th 2019, in Helsinki,
to the ministers of the Finnish Presidency of the Council of Ministers of the European Union.

Cigref can only acknowledge the failure of the self-regulation process of the cloud market in Europe. This failure is
essentially the result of a systemic asymmetry of skills, resources and objectives between those of some of the world’s
leading cloud service providers, on the one hand, who defend the core of their business and their ability to lock their
customers, and on the other hand those users whose lobbying in this area is not the business. None of the proposals
made by Cigref members to improve the SaaS code of conduct and the subsequent governance of codes of conduct
by the legal entity have been taken into account, in defiance of the SWIPO Working Group’s governance rules.

The context

@® The Cloud has become an essential element of the IT technical architectures of major European companies. The market
is currently very largely dominated by a few American players who are using their position to impose conditions on their
customers that are incompatible with the principles of free and fair competition.

@® Regulation 2018/1807 of the European Parliament and of the European Council, published on November 14th 2018,
aims to promote the free circulation of non-personal data in Europe. Article 6 states that the Commission shall
encourage and facilitate the development of codes of conduct by self-regulation of the cloud market in Europe.

@® The main objective of the Regulation is to promote mechanisms for the free circulation of non-personal data:
» by opening the market to small suppliers;
» by limiting the concentration of actors;
» by improving users' freedom of choice;
» by removing proprietary locking devices;
» promoting software interoperability and software license portability in the cloud through the adoption of common
standards.

@® To this end, a working group called «<SWIPO» for SWitching cloud and POrting data, was set up by the European
Commission in April 2018. This working group was supposed to be representative of the main players in the European
cloud: cloud service providers and users. In fact, while the main world-class suppliers were present throughout this
work, the way they were carried out made it more difficult for users, who do not have dedicated resources, representative
of their diversity, to be involved over time.

® The objective of this SWIPO Working Group was to develop two codes of conduct, one for the laaS (Infratructure As A
Service) market and the other for the SaaS (Software As A Service) market, as well as the documents defining the legal
entity that is to implement and monitor the evolution of these codes of conduct.

@ European Regulation 2018/1807 set the end of the SWIPO Working Group's work at November 29th 2019,

® The codes of conduct drawn up for the laaS and SaaS markets, as well as the documents defining the legal entity for
the governance of the codes of conduct, are expected to be formally submitted to the Finnish Presidency of the Council
of the European Union on November 26th 2019 in Helsinki by the co-chairs of the SWIPO Working Group and the
European Commission.

The observation
® At the end of the work of the SWIPO Working Group, the Cigref is led to make the following observations:

» the laaS code of conduct appears satisfactory;
» contrary to the statements made by some of its co-chairs and the European Commission, the SWIPO Working
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Group did not reach a consensus on the SaaS code of conduct and the documents defining the legal entity.
Cigref therefore wishes to deny any statement to the contrary;

» none of the proposals made by Cigref members to improve the SaaS code of conduct and the subsequent
governance of codes of conduct by the legal entity were taken into account, in defiance of the SWIPO Working
Group's governance rules.

® Cigref therefore notes the dysfunction of the SWIPO Working Group and the refusal of the main suppliers to take into
consideration the amendment proposals made by users to integrate their expectations in terms of cloud regulation,
particularly in terms of software interoperability and software license portability. These expectations were formalized
in a consensus motion presented by a dozen users, which the working group did not wish to include within the time
frame set.

@ Cigref can therefore only acknowledge, at this stage, the failure of the self-regulation process of the cloud market in
Europe.

@ Cigref believes that this failure is essentially the result of a systemic asymmetry of skills, resources and objectives
between those of some of the world'’s leading cloud service providers, on the one hand, who defend the core of their
business and their ability to lock down their customers, and on the other hand those users whose lobbying in this area
is not the business.

Cigref's proposals

The members of the Cigref reiterate to the European Commission and the SWIPO Working Group their willingness
to join forces following the work of the self-regulation of the cloud market in Europe, subject to reservations, already
presented to the SWIPO Working Group in the form of a motion of consensus, that:
» the laaS and SaaS codes of conduct and the documents defining the legal entity are published, as public
contributions, under a Creative Common BY-SA 4.0 license in order to avoid any attempt at locking;
» the European Commission to launch a mission - independent of suppliers - to audit the codes of conduct and
study the impact on the cloud market in terms of benefits for users, before January 31st 2020;
» the steering committee of the legal entity should be composed of 1/3 suppliers and 2/3 users in order to establish
a balance in order to overcome the asymmetry described above;
» the European Commission commits itself to the development, by the stakeholders in the governance of the legal
entity, of a version 2 of the laaS and Saa$S codes of conduct before May 29th 2020, taking into account in particular
the main comments of users;
» the European Commission undertakes to draw up a proposal for a Regulation by May 29th 2020 if versions 2 of
the codes of conduct could not have reached a consensus.

In the absence of these provisions, Cigref and its members cannot therefore recognise the legitimacy of the
documents that should be submitted on November 26th 2019 in Helsinki to the ministers of the Finnish Presidency
of the Council of the European Union.

Finally, and even if the objective is not explicitly included in Regulation 2018/1807, Cigref reminds the European
Commission and the players in the cloud market in Europe of its concern about the emergence of a European trusted
cloud industry, offering both technical and legal security guarantees, enabling its European customers to protect
themselves from the extraterritoriality of the legislation to which the main cloud service providers are currently subject.
Cigref hopes that this ambition can be addressed, according to modalities to be defined, in the framework of the
subsequent work of the SWIPO Working Group.
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